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STATEMENT OF THE CASE
This is an appeal from a final order entered by the Utah State
Tax Commission upholding the Auditing Division's imposition of a
civil

penalty

against

Respondent/Appellant

Dennis

M.

Silver

("Silver") in the amount of $1,000.00 for each of the individual
income tax years 197 8 through 1983.

DISPOSITION OF THE CASE
In August of 1984, a compliance officer of the Utah State Tax
Commission ("Commission") contacted Silver requesting him to file
delinquent individual income tax returns for the years 1978 through
1983.

The filing deadlines for these returns had expired and no

returns had been filed.

For those years Silver had been a resident

individual whose gross income exceeded the minimum filing threshold
amounts.
returns

Although Silver initially agreed to file the delinquent
for the above stated

years, it required

court

action

pursuant to writ of mandate and order to show cause proceedings
before the requisite filings were received.
Upon filing of the returns, it was determined that no tax was
due for the years at issue, however, a civil penalty for Silver's
failure to timely file the returns was imposed pursuant to Utah
Code Ann. section 59-14A-92(5) (1987 Supp.) for the years 1978
through 1983.

This penalty was based upon Silver's failure to

timely file returns when due, as required by the Utah Individual
Income Tax Act, and his continued
several court orders.

delinquency

in the face of

Silver thereafter requested an abatement or waiver of the
civil penalties, and the Tax Commission granted an informal hearing
on Silver's request.

After receiving a decision upholding the

penalty, Silver requested and was granted a formal hearing on the
matter.

On March 22, 1989 a Final Decision was issued affirming

the civil penalty of $1,000 per year.

(Addendum A ) ,

On April 12, 1989, Silver filed his petition for review with
this Court.

On June 19, 1989, Silver filed a Notice of Bankruptcy

with this Court invoking a stay of these proceedings while he
pursued two unsuccessful attempts in bankruptcy court to have the
merits of the penalty assessment reheard.

On February 27, 1990,

the bankruptcy court lifted the stay to allow Silver to pursue this
appeal.

Silver thereafter moved to transfer this appeal to the Tax

Division of the District Court.

This Court denied Silver's motion

to transfer on May 21, 1990.

STATEMENT OF THE ISSUES
I.
Whether the Tax Commission properly imposed
penalties pursuant to Utah Code Ann. section 59-14A-92(5).

civil

A. Whether the penalty imposed was a "fraud" penality as
characterized by Silver, or a "civil evasion penalty" as
characterized by the Commission,
B. Whether the totality of facts before the Commission
was sufficient to affirm the penalty?
II •
Whether Silver can raise for the first time here the
question of whether the Tax Commission followed proper procedures
in assessing the penalties and filing warrants prior to exhaustion
of all appeals?
Ill,
If Issue II can be raised here, whether the Tax
Commission exceeded its authority in docketing warrants for the
penalty amounts.
2

STANDARD OF REVIEW
The standard of review is set out at Utah Code Ann. section
63-46b-16 (1990).

Relief may be granted appellant on the basis of

the agency's record only if the appellant has been substantially
prejudiced by an erroneous interpretation and application of the
law, if the agency's action based upon a determination of fact is
not supported by substantial evidence when viewed in light of the
whole record before this court, or if the agency's decision is
otherwise

arbitrary

construction

are

or

capricious.

subject to a

Questions

"correction

of

statutory

of error"

standard.

Chris & Dick's Lumber v. Tax Com'n , 791 P.2d 511 (1990).

Agency

decisions

agency

on

mixed

questions

of

law

and

fact

and

interpretations of special laws are subject to a "reasonableness
and

rationality"

standard.

Technomedical

Labs

v.

Security

Division, 744 P.2d 320, 323 (Utah App. 1987) citing to Utah Dep't
of Admin. Serv. v. Public Serv. Com'n, 658 P.2d 601 (Utah 1983).

SUMMARY OF ARGUMENT
I
Silver failed to file individual income tax returns for many
years, even though his gross income exceeded the minimum filing
threshold

amounts.

Although

he

initially

agreed

to

file the

returns after having been informed they were required, only upon
being compelled by court order and threat of contempt sanctions did
he

finally

file

the

delinquent

returns.

The

civil

evasion

penalties imposed pursuant to Utah Code Ann. section 59-14A-92(5)
3

were based upon Silver's intent to evade the statutory requirement
that he timely file returns.

His intent was inferred from his

continued noncompliance, even in the face of orders of the district
court.
to

These penalties were not fraud penalties, as Silver seeks

characterize

them.

No

showing

of

intent

to

defraud

necessary for the imposition of the civil penalties.
not

carry

assessed.

his

burden

to

show

the

penalties

were

was

Silver did
incorrectly

The Commission applied the statute properly, based upon

the facts before it, and the assessment is correct.
II.
Silver received notice and demand for payment of the assessed
penalties, and notice of the warrants prior to the formal hearing
before the Commission.
He

did

not

raise

He did nothing in response to the notice.

his

objection

to

the

warrants

at

the

administrative level, and cannot now raise his objection for the
first time here.
III.
The Tax Commission can properly issue warrants for delinquent
penalties
appeals.

prior

to the exhaustion

of

all waiver

requests

and

A penalty that is not an addition to a tax deficiency is

"assessed" at the time it is imposed *

The procedures requiring a

final determination before an assessment is final apply to normal
deficiency matters and are not required when only penalty amounts
have been assessed.
STATEMENT OF FACTS
1.

Beginning in August of 19 84, the Auditing Division of the

Tax Commission began efforts to obtain required income tax return
4

filings for the years 1978 to 1983 from Silver-

The due dates for

filing said returns had expired and no state individual income tax
returns had been filed.

Silver's "gross income" for these years

exceeded the requisite federal and state individual income tax
filing threshold amounts.
2.
filing

R118, 157-158.

Silver initially agreed to file the requisite returns by
one

return

every

thirty days, beginning

with

the

return, the first of which was due on September 21, 1984.
149, 163.

income

R148-

Blank state and federal individual income tax return

forms were mailed to Silver on August 24, 1984.
3.

1983

R163.

The first of the above filing deadlines passed with no
tax

return

having

been

filed

by

Silver.

R149-150.

Thereafter an extended deadline was mutually agreed upon between
the compliance

auditor and Silver, but this deadline

passed with no filings being made.
4.

R240.

As of July 1, 1985, Silver had filed no individual income

tax returns for the requisite years with the Commission.
5.

likewise

R150.

Based upon Silver's continued noncompliance with the above

agreed to deadlines, the Tax Commission, pursuant to Utah Code Ann.
section 59-1-707 (1953 as amended), initiated "Writ of Mandate"
proceedings in the Third Judicial District Court.

In this action,

the Commission petitioned the district court to issue an order
requiring Silver to file requisite income tax returns for the above
years.
6.

R150.
After being personally served with the above writ of

mandate petition, Silver contacted the Attorney General's Office,
5

counsel for the Commission, and orally agreed to entry of the Writ
of Mandate by the district court,
at 6 •

On August

R150-151, Petitioner's Brief

26, 1985, a stipulated Writ of Mandate and

Judgment and Order was entered by the district court.

The court

order imposed upon Silver the requirement that all state individual
income tax returns for the years 1978 through 1983 be filed with
the Commission on or before September 27, 1985. R151, Petitioner's
Brief at 6.

Said order included a provision that failure to abide

by its terms could result in future findings of contempt.

At the

time this order was issued, a second set of blank federal and state
return forms and copies of relevant W-2 and 109 9 forms were mailed
to Silver.
7.
court.

R172-173.

Silver failed to meet the filing deadlines imposed by the
Silver contacted counsel for the Commission m

an apparent

attempt to resolve matters, and requested additional time to comply
with

the

court's

order.

Counsel

for

the

Commission

granted

additional time to Silver, however, when the filings had not been
accomplished by February 20, 19 86, order to show cause proceedings
were initiated in district court.

R104-116, 151-152, Petitioner's

Brief at 6.
8.

Silver continually asserted to the Commission £ind the

district court that his filing untimeliness was due to his earlier
belief that he did not have a duty to file, and that his ineptitude
and inability to obtain assistance and to maintain proper books and
records prohibited him from filing the court ordered returns. R104116, 225-226, 236-237, Petitioner's Brief at 4-5.
9.

After two district court order to show cause hearings and

a finding of contempt (which was later purged), Silver filed his
final delinquent income tax return on September 4, 1986.

6

These

filings were finally accomplished years after they were due, and
only after numerous administrative conferences, continuances, and
several court hearings.
10.

After

R37, 160, 240.

reviewing

the

returns,

a

compliance

auditor

assessed civil evasion penalties against Silver for each year based
upon his failure to timely file the returns with the Commission.
R160.

These penalties were assessed pursuant to Utah Code Ann.

section 59-14A-92(5) (1987 Supp.)
11.

On November 3, 1986, agents of the Commission served upon

Silver a

"Notice and

penalties.

Demand

for Payment" of the assessed

tax

Petitioner's Brief at 7.

12.

On or about November 17, 1986, Silver mailed to the

Commission

a

petition

Waiver/Abatement/Reduction

for
of

relief
Penalty

styled

"Request

Assessed."

Exhibit

for
B

attached to Petitioner's Response to Utah State Tax Commission
Motion for Summary Disposition on file herein.
13.

Upon receipt of Silver's request, the Commission did not

waive the due date for payment of the assessed penalties, but did
agree to administratively hear Silver's petition and arguments
requesting

a waiver, abatement, or

penalties,

R42.

14.

Recognizing

there was

reduction

no general

dispute, but rather an outstanding

of

the

assessed

tax deficiency in

tax penalty

liability,, the

Commission served upon Silver a "Notice of Warrant and Demand for
Payment of Taxes" on March 31, 1987.

R71-78.

The Commission

received no response or objection to this notice.
15.

Thereafter, on April 13, 1987 and July 2, 1987, warrants

representing liens for the assessed tax penalty amounts were

7

docketed with the clerk of the Third District Court.
16.
informal

Silver's petition for waiver thereafter proceeded to an
hearing,

on

the

record,

officer on November 3, 1987.
petition Silver had
parties.
matter

before

a designated

hearing

This hearing was granted upon the

filed, a right available to all aggrieved

Because a tax deficiency assessment was not involved, the

was

not

styled,

and

did

not

become

a

petition

for

redetermination of tax deficiency. At the hearing, Silver, through
counsel, presented his request and arguments for the waiver and
abatement of the penalties that had been assessed against him.
R36-40.

He did not object at this time to the docketing of the

warrants.
17. On December 29, 1987, an Informal Decision and Order was
issued affirming the original penalty assessments.

R36-40.

18. On January 21, 1988, Silver filed with the Commission an
"Appeal from Informal Decision and Request for Formal Hearing."
R20.
19.

The formal hearing came before the Commission on December

15, 1988. At the hearing, Silver was again represented by counsel.
Witnesses were called and cross examined.

Written, oral, factual,

and legal evidence was presented and argued.

R15-19.

Again,

Silver did not object to the docketing of the warrants.
20.

On March 22, 1989, the Commission issued its Findings of

Fact, Conclusions

of Law, and Final Order and

Commission affirmed the penalties.
21.

Decision.

The

R15-19.

On April 12, 1989, Silver filed a Petition for Review

with this Court. Silver thereafter filed a Petition for Relief
under Title 11, Chapter 13, of the Bankruptcy Code in the District

8

Court <~f T14--1-

Central Divlsi 01 i.

The Commission filed a secured

proof of cld.Mii wi tl 1 the bankruptcy court, which was evidenced by
the docketed tax warrants.

Silvei twn:( I i led Inniuil objection to

the Commissi t

The bankruptcy com I. twice dec Lined to

HI

's

«"LIIIII

review the penalty assessment.

27, 1990, a

On February

formal

Order of the bankruptcy court lifted the automatic stay to allow
the matter to proceed before this Court.
22.

±yyJVf

On Maj y,

requesting

.

K "",

•

n with this Court

i transfer of the appeal to the district court.

On May

21, 1990, this Court denied Silver's motion to transfer.

ARGUMENT
POINT I
THE TAX COMMISSION WAS CORRECT IN ASSESSING THE CIVIL
PENALTIES BASED UPON THE EVIDENCE BEFORE IT
A. The penalty imposed was a civil evasion penalty, not
a fraud penalty.
Silver
imposed.

purports

to appeal

a

fraud

penalty when none was

Silver has misread the plain language of the statute and

argues that a "fraud" penalty was imposed.

He cites to the hearing

transcript in support of this contention.
words

appears

findings,

the

application.

in

the

hearing

language

of

transcript
the

mn
<i

applicable

some misuse of
lot change

statute,

or

His claim is not based upon the record below.

the
its
In

fact, no fraud or intent to defraud was alleged, rn » t r.iurl needed to
be show i, iir i mi i J and penalty was imposed.

Utah Code Ann. section

59-14A-62( l>) (1987 Supp.) provides for a civil evasion penalty

9

without regard to any tax deficiency or intent to defraud.

The

penalty imposed against Silver was based upon his apparent intent
to evade the filing requirements of the Individual Income Tax Act,
The

applicable

provision

upon

which

the

penalties

were

based

provides:
(5) Any person who with intent to evade any requirement
of this chapter, or any lawful requirement of the State
Tax Commission, fails to pay the tax, or to make, render,
sign, or verify any return, or to supply any information,
within the time required by or under this chapter, or who
with like intent, makes renders, signs, or verifies any
false or fraudulent information, is liable to a civil
penalty of not more than $1,000 to be recovered by the
State Tax Commission in the same manner as provided in
this chapter for the collection of delinquent taxes.-..
Utah Code
added).

Ann.

section

59-14(A)-92(5)

(1987

Supp.)

(emphasis

Silver did not file tax returns on the statutory due dates
even though his gross income exceeded the filing threshold amounts
and he met all other criteria for a "person required to file."

If

his failure to file was based upon a mistaken belief that no filing
was required inasmuch as he had no tax liability, the initial
contact from the Commission in August of 1984 explaining the filing
requirements to him dispelled any such mistaken belief.
The Commission
information
returns.

supplied

Silver with blank

it had of his income.
However, one deadline

filings being made.

forms and what

Silver agreed

after another

to file the

passed

with no

Silver could have filed the returns based

solely upon the information supplied to him by the Commission in
order

to

meet

the

agreed

to

deadlines,

and

upon

later

reconstruction of what records he had, could have amended those
10

returns, if changes were required

Silver did not do this.

An affirmative act 'j.-m.- .? *
intent

f< IM : I

shown.

The question

to defraud t\"taxf v

element of an

- - . liny requirement and need r^-i be alleged or
n this matter was not whether Silver intended

state

o evado the payment of any

idmitredly would have required a showing of fraudulent

intent; the proper question was whether by his action,
thereof,

Silver

exhibited

requirements of the Act.

,m

intent

to

evade

the

m

l.u'k

filing

This intent was properly inferred by his

continued noncompliance after having been informed of his legal
duty to file, and after having been ordered by a court to do so.
B.
The totality of facts before the Commission were
sufficient to affirm the penalty assessments.
Silver filed the returns only after a finding of contempt by
the district court.
accomplished

The fact that the requisite filings were

only upon threat of incarceration was one of the

primary factors considered by the auditor in assessing the penalty.
The numerous conferences and court hearings was another factor.
The totality of the factual circumstances before the Commission
provided ample evidence for an inference of intent to evade the
filing requirements.
However one may object to the statute as drafted, and however
unfair it may seem to Silver, it is nevertheless the prerogative of
the legislature to pass sucii laws.

The statute is unambiguous in

its

or

language.

No

interpretation

special

required in assessing the penalties against Silvassessed are pl.n.il

provided

construction

was

- >< nalties

for in subsection l> .M b9-14A-92.
11

The burden of proof never shifts to the Commission even if the
taxpayer introduces some evidence from which it could be found that
the assessment was erroneous. United States v. Rexach, 482 F.2d 10
(1st Cir. 1973) cert, denied 414 U.S. 1039.

The burden was on

petitioner, and Silver did not carry his burden to establish a
waiver of the penalties.

The assessment of Silver's penalties

required only a finding of an intent to evade a requirement of the
Individual Income Tax Act, and one such requirement is a timely
filing of returns.

The penalty was imposed pursuant to such a

finding, and it is proper.
evidence

and

unreasonable.

is

not

The

The finding is supported by substantial

arbitrary

Commission

auditor's determination.

and
was

capricious,

correct

in

nor

is

upholding

it
the

Unless this Court determines that the

Commission's decision was so outside the tolerable limits of reason
as to be deemed arbitrary and capricious, it must affirm. ( See
Utah Dept. of Admin. Serv. v. Public Service Com'n, 658 P.2d 601
(Utah 19 83) quoting Silver Beehive Telephone Co. v. Public Serv.
Com'n., 30 Utah 2d 44, 512 P.2d 1328 (1973)).
POINT II
BECAUSE SILVER DID NOT RAISE THE ISSUE BELOW OF WHETHER
THE COMMISSION FOLLOWED PROPER PROCEDURE IN ASSESSING THE
PENALTIES AND FILING TAX WARRANTS, HE MAY NOT NOW RAISE
THIS ISSUE FOR THE FIRST TIME HERE
As already recited in the statement of facts, Silver received
notice and demand for payment on or about November 3, 1986.
November

17, 1986, he filed his request

reduction of

the penalties

assessed.

On

for waiver/abatement/

On March

31, 1987, the

Commission served upon Silver a notice of the warrants and demand
12

for payment.

Thi s notice was yiv« it i i i In II •

formal hearings hetonj the Commission.

The question

lii|

iil

in nil

< ni< 1

:i whether the

Commission violated statutory procedures in assessing the penalties
and

issuing

the

warrants

acini i n i Jilidl M/I» luvul
Commission

and his

sl««-,

ilsed

resulting

failure to avail

to

exhaust

administrative

himself

••

See Utah Code Ann. section 63-46b~l4( M

Failure

the

.- J.ailure to lai.se the issue before the

administrative remedies, preclu . - »*
issue.

at

01 his

addressing this
(I u 90).

remedies

is

fatal

to

i Estate of Friedman v. Pierce

maintaining a judicial actic

County, 768 P.2d 462 (Wash. 1989) the Supreme Court of Washington
states the policies underlying the exhaustion doctrine:
[T]o (1) insure against premature interruption of the
administrative process, (2) allow the agency to develop
the necessary factual background on which to base a
decision, (3) allow the exercise of agency expertise, (4)
provide a more efficient process and allow the agency to
correct its own mistake, and (5) insure that individuals
are not encouraged to ignore administrative procedures by
resort to the courts.
Id. at 467 (quoting Orion Corp. v. State, 103 Wash.2d 442, 456-57,
697 P.2d 1369 (Wash. 1985)); see also Joint Board of Control of
Flathead Irrigation District v. United States, 862 F. 2d 195 (9th
Cir. 19B8).

The exhaustion rule allows an administrative agency to

develop a complete

factual record, to apply its expertise and

discretion, and possibly to resolve tin* oonflid
intervention

without judicial

These policies are significant in and of themselves,

and, together, they mandate observance of exhausting administrative
remedies absent compellii ig groin ids for excuse. Estate of Friedman,
768 P.2d at 467.
13

Exhaustion of administrative remedies is especially important
in tax cases.

Utah tax laws and common law are in accord with the

above analysis that there must be an exhaustion of administrative
remedies before a challenge to a statute or its administration can
be made-

In Pacific Intermountain Express Co- v. State Tax ConTn,

7 Utah 2d 15, 316 P. 2d 549 (Utah 1957), this Court recognized "the
general rule that before one may seek a review of the action of an
administrative body, he must exhaust his administrative remedies
and thereby give the agency an opportunity to correct any error it
may have made." Id. at 551; accord Lambert v. State Tax Com'n, 16
Utah 2d 159, 397 P.2d 294 (Utah 1964).

Thus, Silver may not raise

for the first time here his objection to the action taken by the
Commission in the issuance of the warrants.
POINT III
THE COMMISSION FOLLOWED PROPER PROCEDURES IN ASSESSING
THE PENALTIES AND ISSUING WARRANTS REPRESENTING UNPAID
PENALTY AMOUNTS
The penalty assessments were not proposed deficiencies of tax.
This distinction

is important because where no tax deficiency

exists, the penalty is not an addition to a tax deficiency and
subject

to

the

usual

deficiency is assessed.

"deficiency

procedures"

followed

when a

Generally, a deficiency is the difference

between the amount of tax, if any, which is paid on the due date
and the correct liability for any taxable year.

Deficiency is

defined in the Individual Income Tax Act at Utah Code Ann. section
59-10-523

(1953 as amended), and clearly does not

penalty amounts:
14

contemplate

(1) As used in this chapter, "deficiency" means the
amount by which the tax imposed by this chapter exceeds
the excess of
(a) the sum of
( 1 ) th«i amount shown as the tax by the taxpayer on
his return, if the return was made by tho taxpayer
and if an amount was shown as the Idx by the
taxpayer thereon, plus
(ii) the amounts previously assessed (or collected
without assessment) as a deficiency over
(b) the amounts previously abated, refunded, or otherwise
repaid i n respect of such tax,
Utah Code Ann. section 59-10-523 (1953 as amended).
Procedurally, when a deficiency in lax exists, the Commission sends
a "statutory notice of deficiency" to the taxpayer informing him of
the basis of the deficiency, the method of calculation, and of his
option to file a "petition for redetermination" of the deficiency
within

30 days.

When a penalty is assessed

in addition to a

deficiency,, the penalty becomes an addition to deficiency and is
assessed

and

collected

in the

same manner

as

the deficiency.

However, deficiency procedures are not required when a penalty
assessment is made where no tax deficiency exists. Although Silver
seeks to characterize the penalty assessment as a tax deficiency
assessment, it was not.
The

legislature

declared

its

intent

with

regard

to

the

Individual Income Tax Act as follows:
The intent of the legislature in the enactment of this
chapter is to accomplish the following objectives: . . .
(4) to conform, to the extent practicable, certain of the
existing
rules
of
procedure
under
and
for
the
administration of the Utah individual income tax law to
corresponding or apposite rules of administration and
procedure prescribed by the federal income tax laws....
Utah Code Ann. section 59-10-10/ iPISl as amended).
The state income tax scheme is often said to
15

"piggy-back" the

federal

scheme.

In other words, the

state

looks

to

federal

provisions in administering the state tax where Utah statutes or
rules are silent.
Because Utah statutes do not set out assessment procedures for
a penalty where no tax deficiency exists, the Commission looks to
the federal law for direction.

Treas. Reg. section

301.6659-1

subsection (c)(l)(i) respecting deficiency procedures states:
... if there is a deficiency (as defined in section 6211)
in the tax (apart from the addition to the tax) where a
return has not been timely filed, deficiency procedures
apply to the addition to the tax under section 6651. If
there is no deficiency in the tax where a return has not
been timely filed, the addition to the tax under section
6651 may be assessed and collected without deficiency
procedures.
Treas. Reg. 301.6659-1(c)(1)(i)(emphasis added).
In

the

case

deficiency, the

of

a

late

filing

penalty

added

to

a

tax

"notice of deficiency" and opportunity for the

taxpayer to file a petition for redetermination are required.

But

where no tax deficiency exists, the penalty for late filing may be
assessed

and

collected

without

the

issuance

of

a

notice

of

deficiency and deficiency procedures.
In Silver's case, a deficiency notice was not issued as there
was no tax deficiency.
was imposed.
the

penalty

The penalty assessment was final when it

Silver's request for waiver/abatement/reduction of
did

not

affect

the

assessment

procedure.

The

Commission afforded him opportunity via two hearings to present
facts and arguments for waiver, however the opportunity to have his
arguments for waiver heard did not nullify the assessment, nor did
it waive the payment due date.
16

When Silver did not tender p^yin*'ill |mr su-int to i.ho notice and
dem<

, < < properly protected its interest by docketing

warrants for the unpaid penalty amounts
the warrants on April. 1 i, 19 8 7
Code Ann. section VJ lU-b/M

Th< Commission docketed

mJ .,

pursuant to Utah

(1953 as amended), which provides in

part:
(2) The commission shall as soon as practicable give
notice to each person liable for any . . . penalty. .
.which has been assessed but remains unpaid, stating the
amount and demanding payment thereof.
(3) If any person liable under this cltapter for the
payment of any. . .penalty. . .neglects or refuses to pay
the same within ten days after notice and demand for
payment has been given to such person under subsection
(2),
the commission may issue a warrant in duplicate
under its official seal directed to the sheriff of any
county of the state. . . .
(4) Any sheriff who receives a warrant under subsection
(3) shall within five days thereafter file the duplicate
copy with the clerk of the district court of the
appropriate county. . . .
The Commission followed all statutory directives in this matter.
The warrants representing only penalty amounts were not docketed
prematurely.

It is noteworthy that the Commission has not pursued

any collection efforts against Silver pending the outcome of this
appeal.

The warrants were filed to secure the Commission interest

during consideration of the penalty waiver request.

CONCLUSION

The assessment of the civil evasion penalties was wilhiii I he
authority of rhe Tax Commission.
presented

to

the

Commission.

The
17

Evidence and arguments were
Commission

found

that

the

Petitioner intended to avoid the filing of tax returns for the
years in question-

The analysis given by the Commission is well

reasoned and based upon facts and evidence resented at the two
hearings.

This Court should sustain those findings.

Petition claims that the Division had the burden in this case.
This is wrong.

A civil evasion penalty is not tantamount to a

fraud penalty.

The burden to show the penalties were incorrect

remained with Silver, a burden he failed to overcome.
Finally, Silver raises at the appellate level the claim that
the warrants were improperly issued-

By failing to raise this

issue at the administrative hearing, he has waived his right to do
so before the court.

f)Xy
RESPECTFULLY submitted this fJ(J

day of November, 1990.

R. PAUL VAN DAM

AssLdjrant Attorney General
Tax & Business Regulation Div.
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CERTIFICATE OF DELIVERY
! liiMi'hy nMliiy

that I caused to be delivered v I a United

States Mail, first class, postage prepaid, four true and correct
copies

of

the

foregoii ig CORRECTED

RK 1 KF OF

following . i. I his 09f/ day of November, 1990

Kent B, Alderman
PARSONS, BEHLE, & LATIMER
Counsel for Petitioner
50 West Broadway, Suite 400
P. O. Box 11898
Salt Lake City, Utah 84147-0898
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KKSl'ONDKl IT to the

ADDENDUM A

BEFORE THE UTAH STATE TAX COMMISSION

DENNIS M. SILVER,
Petitioner,
v.
AUDIT DIVISION OF THE
STATE TAX COMMISSION OF UTAH,
Respondent.

)
)
:
)
:

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND FINAL DECISION
Appeal No.

37 0341

)

This matter came before the Utah State State Tax
Commission for a formal hearing on December 15, 1988.

James E.

Harvard, Presiding Officer and Jerry Larrabee, Hearing Officer,
heard,the matter for and in behalf of the Tax Commission.
Petitioner was represented by Kent B. Alderman.

The Respondent

was represented by Lee Dever and Mericia Fryer-Milligan.
Based upon the recommendation of the Hearing Officers and
the facts and evidence presented at the hearing, the Tax
Commission makes its
FINDINGS OF FACTS
1.

The taxes in question are 1978 through 1983.

2.

The tax in question is individual income tax.

3.

Petitioner was contacted on or about the 16th of

August, 1984 and requested to file the necessary returns.
4.

From the first contact numerous deadlines and

extension were granted to the Petitioner for the purposes of
filing the returns. Eventually writ of mandate proceedings were
commenced against the Petitioner.
were issued.

Several Orders to Show Cause

Returns were finally obtained from the Petitioner in

April, 1986 twenty one months after the original contact by the
Respondent.
5.

Petitioner cited the herculean effort to obtain and

review records necessary for the compilation of the returns, the
hiring and attempted review by several bookkeepers, and finally
the confusion created by the language and the instruction
booklets, tax forms, and the filing as excuses for nonfiling of
the returns.

The Petitioner further cites that he knew during

this period in question that he did not have sufficient income to
file returns.

None were prepared and necessary bookkeeping was

not done during the time.
CONCLUSIONS OF LAW
Utah Code Ann.§ 59-14A-92 imposes a penalty of not more
than $1000 for "any person who, with intent to evade any tax or
any requirement of this chapter, or any lawful requirement of the
State Tax Commission, fails to pay the tax or to make, render,
sign, or verify a new return or to supply any information within
the time required by or under this chapter, or . . .

, with like

intent makes, renders, signs, verifies any false or fraudulent
return or statement, supplies any false or fraudulent
-2-

information is liable for a civil penalty of not more than $1000
to be recovered by the Utah State Tax Commission in the same
manner as provided in this chapter for the collection of
delinquent taxes. . . ."
FINIAL DECISION
The Utah State Tax Commission in reviewing the evidence
and arguments of the Petitioner, finds the use of hindsight to be
interesting but not persuading.

Petitioner claims that the tax

laws are so confusing that he was unable to have requisite intent
:o avoid paying the rax or filing the return because of that
confusion.

However, the entire argument begs the question why the

Petitioner did not adequately prepare his books in the first place
in order to know what his income was for the years in question.
It is clear from the conduct of the Petitioner that he had no
intention of filing returns for the periods in question.

The

Petitioner did not even have proper bookwork available to know
what his income and expenses were for that period of time.

The

nearly twenty one months of record reconstruction after the
initial contact by the Respondent would indicate that the
Petitioners records were not kept proper.

In fact, the

implication is clear that the Petitioner had no intention of
filing returns or keeping the proper records to determine the
income for the years in question.

The testimony indicates that

the Petitioner himself hired several bookkeepers and ultimately a
tax consultant to help him in the endeavor of reconstructing the
years in question and to determine the applicable income for those
years.

The Tax Commission is intrigued by the reference of the
-3-

Petitioner that he needed to complete all those years in order to
apply appropriate deprecation and to arrive at the proper numbers
for the filing of the 1983 income tax returns.

This would

indicate to the Commission that the Petitioner had no intention
whatssoever during this period of time of filing his returns or
preparing and keeping an adequate record of appropriate
information in order to file returns.
Therefore, it is the conclusion of the Utah State Tax
Commission that the Petitioner intended to avoid filing income tax
returns for the tax years in question and intended not to maintain
sufficient information for the purpose of rendering, signing or
making an income tax return for the years in question.

Based on

this the Utah State Tax Commission affirms the civil penalty of
$1000 per year.
DATED this

It is so ordered.
G

^ r i day of

S^.x*^J?

, 1989

3Y ORDER OF THE UTAH STATE TAX COMMISSION.

^ g e r f O / few
Commissioner'

R.H. Hansen
Chairman

sis^

^ ^ ^ ^ ^

G. B l a i n e Davis
Commissioner

aoe B. Pacheco
commissioner

NOTICE: It is hereby given that you have 30 days from the
date of mailing of this decision to appeal to the Tax Court
or the Supreme Court of the State of Utah.
JEH/sas/7150w
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MAILING CERTIFICATE
I hereby certify that I mailed a copy of the foregoing
Decision to the following:
Dennis M. Silver
3404 West 2640 South
West Valley City,, UT

*U119

James H. Rogers
Director, Auditing Div.
Heber M. Wells Bldg.
Salt Lake City, UT - 84134
Kent B. Alderman (00340), Attorney
BIELE, HASLAM & HATCH
50 West Broadway, Suite 400
Salt Lake City, UT 84101
K. Craig Sandberg
Assistant Director
Auditing Division
Heber M. Wells Bldg.
Salt Lake City, UT 841?4
Brent Barney
Auditing Division
16-0 East 300 South
Salt Lake City, UT

84134

Lee Dever
Assistant Attorney General
State Capitol
Salt Lake City, UT
84114

^-^

Sam Vong
Operations, Central Files
Heber M. Wells Building
Salt Lake City, UT
84^34
DATED this

g}3

^

day of

/7 v;^t^£-

Secretary
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ADDENDUM B

§ C01.6659-1
§ 301 GGVl-1

\ r p l K t l i e rules

(a) Additions treated as tax Except
as otherv ise pro\id( d in tne Code, ?ny
inference in t h e Code to tax shall be
deemed also to be a reference to any
addition to the tax, adoitional a m o u n t ,
or penalty imposed by chapter 68 of
t h e Code with respect to such tax
Such additions to t h e tax, additional
amounts, and penalties shall become
payable upon notice and demand
therefor and shall be assessed, collected, and paid in the same m a n n e r as
taxes
(b) Additions to tax for failure to file
return or pay tax Any addition under
section 6651 or section 6653 to a tax
shall be considered a pai t of such tax
for t h e purpose of t h e assessment and
collection of such tax For apphcabil
ity of deficiency procedures to addi
tions to t h e tax, see p a r a g r a p h (c) of
this section
(c) Deficiency procedures—(I)
Addi
tion to the tax for failure to file tax
return d ) Subchapter B, c h a p t e r 63,
of t h e Code (deficiency procedures)
applies to t h e additions to the income
estate, gift, and c h a p t e r 41, 42, 43, and
44 taxes imposed by section 6651 for
failure to file a tax r e t u r n to t h e same
extent t h a t it applies to such taxes
Accordingly, if there is a deficiency (as
defined in section 6211) in t h e tax
(apart from t h e addition to t h e tax)
where a r e t u r n has not been timely
filed, deficiency procedures apply to
t h e addition to t h e tax under section
6651 If t h e r e is no deficiency in t h e
tax where a r e t u r n has n o t been
timely filed, t h e addition to t h e t a x
under section 6651 may be assessed
and collected without deficiency pro
cedures
(n) T h e provisions of p a r a g r a p h
(c)(l)(i) of this section may be lllus
trated by t h e following examples
Example U) A filed his income tax return
for the calendar year 1955 on Ma> 15 1956
not having been granted an extension of
Ume for such filing His failure to file on
time v. as r o t due to reasonable cause T h e
return shoued a liability of $1 000 and it
v,as determined t h a t A is liable under sec
tion 6651 for an addition to such tax of $50
(5 percent a month for 1 month) T h e provi
sions of subchapter B of chapter 63 (defi
ciency procedures) do not applv to the as
sessment and collection of the addition to

26 CFR Ch. ! (4-1-90 Edition)

§ 2 0 1 6671-1
the tax since such pio\i^ions are not -\ppli
c°ble to the tax with respect to which such
a d c i f o n w?s asserted t h e r e being no statu
tor\ deficiency for purposes of section 6211
Example (2) Assume t h e s i m e facts as in
example (1) and assume further t h a t a defi
cienc> of $500 in tax and a further $25 addi
tion to the tax under section 6651 is assert
ed against A for t h e c l e n d i r year 1955
T h u s the total addition to t h e tax under
section 66D1 IS $75 Since t h e provisions of
subchapter B of chapter 63 a^e applicable to
the $500 deficiency they likewise apply to
t h e $25 addition to the tax asserted with re
spect to such deficiency (but not to t h e $50
addition to the tax under example (1))

(2) Additions
to the tax for negligence or fraud S u b c h a p t e r B of chap
ter 63 (deficiency procedures) applies
to all additions to t h e income, estate,
gift, and c h a p t e r 41, 42, 43, and 44
taxes imposed by section 6653 (a) and
(b) for negligence and fraud
(3) Additions to tax for failure to pay
estimated
income
taxes—i\)
Return
filed by taxpayer T h e addition to t h e
tax for u n d e r p a y m e n t of estimated
income tax imposed by section 6654
(relating to failure by individuals to
p a \ estimated income tax) or section
6655 (relating to failure by corporations to pay estimated income t a x ) is
determined by reference to t h e tax
shown on t h e r e t u r n if a r e t u r n is
filed Therefore, such addition may be
assessed and collected w i t h o u t regard
to t h e provisions of s u b c h a p t e r B of
c h a p t e r 63 (deficiency procedures) if a
return is filed since such provisions
are not applicable to t h e assessment of
the tax shown on t h e r e t u r n F u r t h e r ,
since t h e additions to t h e t a x imposed
by section 6654 or 6655 are determined
solely by reference to t h e a m o u n t of
tax shown on t h e r e t u r n if a r e t u r n is
filed, t h e assertion of a deficiency with
respect to any t a x n o t shown on such
r e t u r n w ill not make t h e provisions of
subchapter B of c h a p t e r 63 (deficiency
procedures) apply to t h e assessment
and collection of any additions t o t h e
tax under section 6654 or 6655
(u) No return filed by taxpayer
If
the taxpayer has not filed a r e t u r n
and his entire income tax liability is
asserted as a deficiency to which t h e
provisions of s u b c h a p t e r B of c h a p t e r
63 apply, such provisions likewise will
apply to any addition to such t a x imposed by section 6654 or 6655

